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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACUSETTS
(WORCESTER DIVISION)

X, a 12-year-old minor Civil No.
suing by a fictitious name for privacy reasons,
MOTHER, and FATHER, suing under
fictitious names to protect the

identity and privacy of X, their minor child,

VERIFIED COMPLAINT
SEEKING INJUNCTIVE RELIEF
FOR VIOLATION OF THE
AMERICANS WITH
DISABILITIES ACT AND
DAMAGES FOR BREACH OF
CONTRACT AND NEGLIGENCE

Plaintiffs,
_V_

THE FAY SCHOOL,

by and through its Board of

Trustees, and ROBERT GUSTAVSON, A PRELIMINARY INJUNCTION
WILL BE SOUGHT

Defendants.

N N N N N N N N N N N N N N N N N

Twelve year-old Child X (*X”), Mother, and Father allege as follows for their
Complaint against The Fay School (“Fay””) and Robert Gustavson (“Gustavson”).
Summary Statement

1) Defendants Fay and its head of school, defendant Gustavson, have
violated and continue to violate the rights of plaintiff X, a student at Fay, along with the
rights of his parents, plaintiffs Mother and Father. Fay has done so by (i) disregarding
X's rights under the Americans with Disabilities Act (the “ADA”), (ii) breaching its
contractual obligations to X, Mother and Father conferred by Fay’s Student Handbook,
and (iii) failing to use ordinary care for X’s safety while X is at Fay during the school
day. Fay has been informed repeatedly by Mother, Father and a qualified physician that X
has a condition known as Electromagnetic Hypersensitivity Syndrome (“EHS”). This

syndrome, causing physical harm and the risk of very substantial physical harm, is
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triggered by exposure to high doses of radiofrequency/microwave radiation (hereinafter
sometimes referred to as “emissions”) such as the radiation emitted from the high-
density, industrial-capacity Wi-Fi system that has been installed in the classrooms at
Fay. Fay’s Wi-Fi system is not the lower-intensity, low-emission variety used in most
homes and in some other locations. Rather, the Wi-Fi system Fay chose to install
produces extremely high levels of such emissions. Exposure to Wi-Fi emissions at the
levels emitted by the type of Wi-Fi to which the children are exposed in Fay classrooms
causes, in those persons affected, most notably children, the symptoms of EHS, which
include severe headaches, fatigue, stress, sleep disturbances, skin symptoms such as
prickling, burning sensations and rashes, muscle aches, nausea, nose bleeds, dizziness
and heart palpitations. These reactions to the Wi-Fi emissions are a disability within the
meaning of the ADA.

(2 Mother and Father have repeatedly asked defendant Fay to make
reasonable accommodations for X’s disability, namely reasonable steps that would likely
prevent exposing X to these emissions, or to reduce those emissions to a physically
tolerable level. However Fay has repeatedly refused to do so or even to discuss how such
an accommodation could be accomplished. Indeed Fay has taken a hostile attitude toward
the parents’ concerns, instructing its nurse that legally it is not obligated to be concerned
with these emissions, threatening Mother and Father that it will dismiss X from school if
Mother and Father persist in expressing their concerns to anyone in the Fay community
about the W-Fi system, and threatening to ban them from using the school email system,
a system by which parents of Fay students can communicate with other parents and Fay

teachers and staff.
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(€)) X's continued exposure to the high-density Wi-Fi emissions, without any
attempt at a reasonable accommodation by Fay to avoid or minimize them, violates the
ADA. Fay’s refusal to attempt any accommodation is also a breach of the contract
obligation by which Fay has undertaken to X, Mother, and Father, that X will be
educated in a safe environment, and the specific contractual promise that his disability
will be accommodated. Finally, exposing X to these harmful but avoidable emissions is
negligence by Fay in that the failure to take reasonable measures to avoid exposing X to
these dangerous emissions amounts to the lack of ordinary care towards the safety of X, a
minor in Fay’s care during the school day.

4) This lawsuit seeks injunctive relief in the form of an order from this Court
directing Fay to make the reasonable accommaodations that could prevent the ongoing
harm to X from Fay’s Wi-Fi emissions because, unless such an order is issued, (i) X
will lose his rights of access to Fay, a public accommodation within the meaning of the
ADA, (ii) X will suffer the loss of the safe and non-injurious educational opportunity
Mother and Father have paid for, X has worked for, and Fay has promised, and (iii) X,
Mother and Father will continue to be denied their contract rights secured by the Fay
Student and Parent Handbook, all of which will irreparably harm X in a manner not
adequately compensated by monetary damages. This action also seeks damages for
breach of contract and negligence, and for reasonable attorneys’ fees as allowable under
the ADA. Jurisdiction and Venue

(5) This Court has subject matter jurisdiction in this case pursuant to 28
U.S.C. 8 1331 because Count I, the claim brought under the ADA (Title 42 U.S.C.

812182(a)), is a claim arising under the laws of the United States.
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(6) This Court has supplemental jurisdiction over the claims brought in Count
11, for breach of contract, and Count 11, for negligence, because these state claims are so
related to Count I, which is within the original jurisdiction of this Court, that Counts Il
and 111 form part of the same case or controversy within the meaning of 28 U.S.C. §1367.

(7) Venue is proper in this District under 28 U.S.C.8§1391 because, as more
specifically alleged below, both defendants either reside or have their principal place of
business within this District, and because a substantial part of the events giving rise to the
claims alleged in this Complaint occurred and are continuing to occur within this District.

The Parties

(8) Plaintiff X resides within this District and sues herein under this
fictitious name because he is a 12-year-old minor.

(9) Mother and Father are the parents of X and reside within this District.
They sue as Mother and Father rather than by their own names because naming
them would reveal the identity of X.

(10) Defendant Fay is a private educational institution incorporated under the
laws of the Commonwealth of Massachusetts. It is operated by its Officers and a Board of
Trustees, and has its campus and principal place of business in the Town of
Southborough, Massachusetts, within this District. Fay is a place of public
accommodation within the meaning of and subject to the ADA.

(11) Defendant Gustavson resides within this District. At all times referred to
herein, Gustavson was the head of school at Fay. The actions of Gustavson, as described

in this Complaint, were all undertaken within the course and scope of his duties at Fay
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and while acting for and on behalf of Fay and, accordingly, Fay is bound by the actions
of Gustavson.
Facts Relevant to all Counts

The Fay School

(12) Fay is a private, co-educational boarding school that offers both day
school and boarding school programs for children from pre-kindergarten through the
ninth grade.

(13) Fay isa “place of public accommodation” within the meaning of the ADA
(42 U.S.C. 812181(7)(J)) and is therefore subject to the requirements of the ADA. As a
result, Fay may not discriminate against any disabled student in any manner preventing
that student from the full enjoyment of the services, facilities, privileges, or advantages
offered by Fay. When any student has a disability but otherwise meets Fay’s academic
requirements and complies with its rules of behavior, Fay must provide any reasonable
accommodation to that disabled student that would allow that student to have the full and
equal enjoyment of the goods, services, facilities, privileges, or advantages offered by
Fay to all of its other students.

(14) Fay offers a day school program for children from pre-kindergarten
through the ninth grade. Day students at Fay, such as X, come to the Fay campus
weekdays during the school year (and they will sometimes be on campus for weekend
events), attend their assigned classes in the classrooms chosen by Fay staff, participate in
school functions offered outside of the classrooms, and then leave the campus in the late

afternoon, returning home to their parents or guardians.
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(15) Fay is responsible for day students’ supervision, care and physical well-
being while they are on its campus during the day. The students are under the control of
Fay teachers and staff and are told what to do, how to conduct themselves, what
classrooms to attend at particular times of the day, and where in those classrooms they
should sit.

(16) Fay requires its students and their parents to sign and be bound by a Parent
and Student Handbook (the “Handbook™) which sets forth certain rights and obligations
of the students, their parents, and Fay relating to student life at Fay. This Handbook is a
contract between the parents, the students and Fay, and each is bound by its terms.
Among other matters, this Handbook, by its wording, specifically obligates Fay to keep
as a “core value . .. the wellness of mind, body and spirit of each student.”

(17) Fay also promises in the Handbook that it will provide each student with
“a safe and supportive environment,” that “recognizes, respects, and celebrates the full
range of human diversity,” that it will help when students “are in physical need,” that it
will “recognize and celebrate . . . disabilities,” that it “affirms the necessity of respect for
individual differences,” and that it will “maintain an environment in which all community
members feel supported.”

(18) In addition to those promises contained in paragraphs 16 and 17, above,
the Fay Handbook assures all students and their parents that Fay will admit and educate
any student otherwise qualifying for admission regardless of whether that student has
“any disability that can be reasonably accommodated by the School.” Fay also assures all
students that they will be afforded:

all rights, privileges, programs, and activities generally accorded or made
available to students at Fay School. The School does not discriminate on
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the basis of such factors in the administration of its educational policies,

employment policies, admissions policies, scholarship and loan programs,

athletics, or other school administered programs.
By entering Fay, paying the required tuition, and signing the Tuition Contract that binds
the parents and child to the terms of the Handbook, X, Mother and Father became
entitled to all the rights conferred by the promises quoted in paragraphs 16 through 18,
above, and Fay became and remains contractually bound to keep those promises.

X's Decision to Attend Fay

(19) X isapromising young man who has worked hard at his studies in order
to maximize his opportunities to continue attending a worthwhile day school, thereby
furthering his education and maximizing his opportunity to attend a good secondary
school and, thereafter, a college or university of his choice. He is a student who, like
most students, will live up to his academic potential in a physically safe and sympathetic
school environment. He and his parents chose Fay over other educational opportunities in
substantial part because of its promise of diversity and tolerance, its professed care for
student wellness and fair treatment of all students, all of which, they believed, would
maximize his chances for academic success and thus justify the sacrifice required in
order to pay the private school tuition charged by Fay. In choosing to attend Fay, X and
his Mother and Father gave up other educational opportunities in reliance on Fay’s
promises. X's Performance at Fay

(20)  From the time X arrived at Fay in 2009, and for the six academic years
during which he has been attending Fay, X has been and remains recognized by both
the Fay faculty and staff as a likeable, outgoing, and friendly young man. X has been
and remains academically very capable and socially well adjusted. He had made very

good
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grades and has participated fully and positively within the Fay community. X observes
all of the Fay School Rules and respects its Core Values. In all respects X meets and
well exceeds the academic and social expectations and requirements imposed by Fay in
its Handbook.

(21) X has now been in attendance at Fay for six years. On September 9, 2015,
he will commence his seventh year at Fay as a seventh-grade student, having just three
years remaining for the completion of Fay’s nine-year educational program. He has
become a fully participating member of the Fay community. He has six full years
invested in the nine-year educational plan set by Fay. His friends and peers are at Fay,
and he has made solid and important learning relationships with many of Fay’s faculty
and staff. Moreover, Mother and Father have invested many tens of thousands of dollars
to secure X's ongoing place at Fay to enjoy the completion of all the benefits of its
educational program. It would therefore be highly disruptive, both educationally and
developmentally, to remove X at this time from Fay’s program into which he has settled,
and then to place him into an entirely different program, with a new faculty, leaving all
his friendships and faculty relationships developed over six years.

EHS and the Symptoms Suffered by X

(22)  Students at Fay are taught in classrooms in which the teachers and their
students use computers as teaching aids. There are normally no more than 15 students in
each class, and sometimes fewer students. The students each have or are loaned laptop
computers (usually Chrome books or Surface tablets which are currently Wi-Fi enabled
and used during class instruction, often times with the faculty and students using the

internet to gain access to information concerning whatever topic is being taught.
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Connection to the internet by either Ethernet cord or by Wi-Fi is therefore required but
either is possible.

(23) Sometime in or around the spring term of 2013, Fay installed in its
classrooms and in various other facilities a new Wi-Fi system, known as the “Aerohive
Wi-Fi Network.” This is a high-density, industrial-capacity wireless system which, when
operating, emits substantially greater radiofrequency/microwave emissions than the
emissions coming from the more low-grade systems used in most homes and in certain
other public places. Specifically, the Aerohive Network doubled the prior emissions in
Fay classrooms from 2.5 GHz to 5 GHz.! Exposure to the emissions from the high-
density Wi-Fi now used by Fay is dangerous to persons having an aggravated sensitivity
to those emissions, as will be explained in more detail further below.

(24)  Sometime after the above-described Wi-Fi system was installed, X started
to experience occasional, troubling symptoms, which he reported to his parents when he
came home from Fay at the end of the school day. These included headaches, itchy skin,
and rashes. These symptoms receded after X had been home for several hours.
Moreover, X had no such symptoms over the weekends, when he was not subjected to
any such Wi-Fi system. These symptoms continued on and off for the remainder of the
2013 spring term but then abated at the beginning of the summer, when X was no longer
in Fay classrooms.

(25)  Thereafter, when X returned to the Fay campus in September of 2013 for
the 2013/2014 academic year, and attended classes in the rooms in which the high-

density Wi-Fi was used, X's symptoms experienced the preceding spring slowly returned.

! GHz is an abbreviation for Gigahertz which is a unit of measurement for
electromagnetic wave frequencies equal to 1,000,000,000 Hz.
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They became more pronounced as the 2014 academic year progressed, with X having to
go to the infirmary with headaches, nose bleeds, dizziness, chest pains and nausea. He
was frequently discharged from school for the day, early. More and more often he had to
leave school early. Once home, as had been the case the spring before, X's symptoms
abated over the course of the afternoon and evening, but would return the following day,
if it was a school day. As had also been the case the academic year before, when Fay
was not in session, on weekends and over holidays, X did not experience the intense
symptoms, which only returned when he had been in the Fay classrooms.

(26)  Mother and Father initially did not know what was causing these
symptoms, except that they noticed the obvious pattern -- that the intense symptoms
came when X had been at Fay and in its classrooms.

(27)  X's symptoms intensified as the 2014 spring term progressed. Because of
the above-described pattern linking X's symptoms to his physical presence on the Fay
school grounds and in the affected classrooms, X's Mother and Father commenced
researching potential causes related to the Fay classroom environment. During that
spring, Mother and Father had X medically examined for many potential causes and the
physicians involved found no medical cause for these symptoms among those for which
he was being tested, which did not include EHS, as it was not yet suspected.

(28)  Then, on April 11, 2014, Mother went to school to pick up X from the
nurse’s office and while there discussed the frequency of these symptoms with her. The
nurse indicated that various children in the same classes as X was attending were
reporting to the Fay Health Center with similar symptoms. This led the mother to a
study of the Aerohive Network Wi-Fi system being used in the Fay classrooms and to a

general

10
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study of the possibility that X's symptoms were caused by the high-density Wi-Fi
emissions emitted by that system.

(29)  Mother concluded, after much research and study, that Fay’s Wi-Fi was
the probable cause of X's symptoms because X had a sensitivity to such emissions, called
EHS. EHS, as will be shown next below, is a syndrome that affects numerous individuals
when exposed to certain electromagnetic fields, including high density Wi-Fi emissions
such as in the system used by Fay.

Electromagnetic Fields and EHS

(30) EHS, Electromagnetic Hypersensitivity Syndrome, is the term that has
been adopted by various experts worldwide to describe the reaction of those who suffer
adverse reactions to the effects of electromagnetic fields, such as Wi-Fi. This is not the
speculative condition Fay has repeatedly asserted as a justification for its refusal to
attempt any accommodation to X's symptoms. Fay has simply ignored the science to the
point where it has refused to even attempt any accommodation or even to meet to confer
on that subject. The science involved is certainly compelling enough to warrant such an
accommodation by Fay.

(31) EHS has been recognized as a disability of those who suffer its effects. As
reported in research on Indoor Environmental Quality by the United States Access
Board?, “electromagnetic sensitivities may be considered disabilities under the ADA if
they so severely impair the neurological, respiratory or other functions of an individual

that it substantially limits one or more of the individual's major life activities.” Access

2 The United States Access Board is an independent federal agency created by
Congress in 1973 to ensure access to federal facilities by the disabled under the
Americans with Disabilities Act. See www.access-board.gov.

11
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Board, Background for Final Rule, Americans with Disabilities Act Accessibility
Guidelines for Buildings and Facilities. Further,

The presence of electromagnetic fields from office equipment and other
sources is a barrier for those with electromagnetic sensitivities . . . .

Measures taken to improve indoor environmental quality, such as reducing
air pollution, noise and electromagnetic fields in buildings, will increase
their accessibility for people with asthma and/or electromagnetic

sensitivities, as well as provide a more healthful environment for all
building occupants.

(32) Symptoms of those who suffer from EHS include a higher risk of
developing headaches, increases in heart rate, arrhythmias, changes in blood pressure,
dizziness, and sleep deprivation, among others. See, Environmental Health Trust,® Best
Practices with Children and Wireless Radiation - a Review of Science and Global
Advisories, 4-5 (July 2015). Similarly, in an article prepared by Norm Alster through the
Edmond J. Safra Center for Ethics at Harvard University, he cites a study conducted in
2013 by Indian scientists S. Sivani and D. Sudarsanam in which they state: “Based on
current available literature, it is justified to conclude that . . . [electromagnetic fields] . . .
can change neurotransmitter functions, blood-brain barrier, morphology,
electrophysiology, cellular metabolism, calcium efflux, and gene and protein expression

in certain types of cells even at lower intensities.” Norm Alster, Captured Agency: How

3 The Environmental Health Trust is an IRC 501(c) (3) organization that educates

individuals, health professionals and communities about controllable environmental
health risks and policy changes needed to reduce those risks. Past projects include: local
and national campaigns to ban smoking and asbestos, exploring what factors lie behind
puzzlingly high rates of fibroid tumors, breast cancer and endometriosis in young African
American women, and building environmental wellness programs in Wyoming and
Pennsylvania to address the environmental impacts of energy development on buildings
and interior environments. See http://ehtrust.org.

12
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the Federal Communications Commission is Dominated by the Industries It Presumably
Regulates, 11 (Edmond J. Safra Center for Ethics, Harvard University, 2015)
(http://www.ethics.harvard.edu).

(33) The above-quoted studies, along with many others, have prompted many
governments to address the effect that electromagnetic fields have on humans, most
specifically on children. In an appeal made to the United Nations by 190 scientists earlier
in 2015, Martin Blank, Ph.D., of Columbia University, stated:

International exposure guidelines for electromagnetic fields must be

strengthened to reflect the reality of their impact on our bodies,

especially on our DNA. The time to deal with the harmful biological

and health effects is long overdue. We must reduce exposure by

establishing more protective guidelines.

Business Wire, International Scientists Appeal to U.N. to Protect Humans and Wildlife
from Electromagnetic Fields and Wireless Technology (May 11, 2015).

(34)  Although the ADA Access Board has not created a list of disabilities, the
Board is responsible for establishing building guidelines that adhere to ADA standards.
In creating these guidelines, the Board takes into consideration those diagnoses that could
be considered disabilities under the ADA definition. It noted: “According to the
Americans with Disabilities Act and other disability laws, public and commercial
buildings are required to provide reasonable accommodations for those disabled by
chemical and/or electromagnetic sensitivities.” See Access Board Guidelines, supra.

(35) The Environmental Health Trust reports a long list of countries that have
addressed electromagnetic exposure. According to EHT, France enacted legislation in

2015 banning the use of Wi-Fi in elementary schools; in 2013, Ghent, a municipality in

Belgium, banned the use of Wi-Fi in public spaces that cater to children age 0-3 years;

13
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Spain voted to urge the removal of Wi-Fi in schools; and countries with as differing
cultures and political leanings as Switzerland, Germany, Austria, and Russia have
recommended that Wi-Fi not be used in schools, and, as alternatives, that schools use
Ethernet or fiberoptic connections See, Environmental Health Trust, Best Practices,
supra, at 13-16. The organization references similar efforts in the United States. For
example, Suffolk County in New York began requiring in 2014 that public buildings
using a wireless router place a label outside to alert the public of its use upon entering the
building. Id at 16.

(36)  The federal courts have also recognized this syndrome, noting that “some
individuals suffer from a condition known as EHS which requires them to avoid exposure
to sources of electromagnetic radiation.” This case law will be cited further in the
Memorandum of Points and Authorities accompanying plaintiffs’ motion for a
preliminary injunction. EHS is a disability within the meaning of the ADA because when
it effects an individual it substantially limits one or more major life activity, including
learning, reading, and concentrating, all of which are included within major life activities
under the ADA, Title 42 U.S.C. § 12102(2)(A).

Fay’s Stubborn Refusal to Attempt Any Accommodation

(37) Because of the similarity of X's symptoms to those described in the EHS
studies referenced above, among others, and because Mother and Father learned that the
Wi-Fi system installed by Fay was an industrial-capacity system with high density Wi-Fi
emissions, Mother and Father sought to work with Fay to find an accommodation that
would allow X to continue at Fay without suffering the symptoms described above.

Others concerned with this problem have brought to the attention of Fay various writings

14
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describing EHS and the concern of its health impacts on children. In the summer of 2014,
The Fay Board of Trustees received four letters* from experts in electromagnetic fields
and their effects in schools on students when these fields are present in high density.
These letters all expressed concern that some students at the Fay school were
experiencing the symptoms of EHS and urged the school’s board to reconsider its choice
of using Wi-Fi within the school, unless done with some attempt at accommodation. In
his letter, Dr. Carpenter states:

... while acute electrosensitivity symptoms, like the ones | understand

your students are experiencing, are of course of great concern (such as

cognitive effects impairing attention, memory, energy levels and

concentration; cardiac irregularities, including in children; or headaches

or other symptoms in students wearing braces), the full effects for

society from chronic and cumulative exposures are not known at this

time. Given what we do know, however, including the DNA effects, |

must, as a public health physician, advise minimizing these exposures

as much as possible. Indications are that cell phones and wireless

technologies may turn out to be a serious public health issue,

comparable to tobacco, asbestos, DDT, PCBs, pesticides and lead paint,

or possibly worse given the ubiquitous nature of the exposures.
[See, Exhibit A.]

(38) The concerns and advice expressed in Dr. Carpenter’s letter were echoed
by the three other experts who sent letters (see Exhibit A) to the school’s Board, as well
as by the studies and reports referred to further above, and through other materials

publicly available.

4 See, the letters collectively annexed as Exhibit “A”: Letter dated July 28, 2014
from Dr. David O. Carpenter, Director, Institute for Health and the Environment,
University of Albany; Letter dated July 25, 2014 from Martin Blank, Ph.D., leading
expert on the effects of electromagnetic fields on DNA and biology; Letter dated July 16,
2014 from Stephen Sinatra, M.D., co-founder of Doctors for Safer Schools; Letter dated
July 24, 2014, from Olle Johansson, Associate Professor of neuroscience at Karolinska
Institute, in Stockholm, Sweden.

15
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(39) After learning of EHS, Mother and Father also had X examined by Dr.
Jeanne Hubbuch, a physician to whom they were referred by environmental health
specialists. Dr. Hubbuch specifically determined that X suffered from EHS as a result of
exposure to the Fay Wi-Fi system. In a letter summarizing her findings, Dr. Hubbuch first
noted that other causes of these symptoms had been ruled out by prior examinations, and
wrote as follows:

Evaluation by X's pediatrician has not revealed any significant problems.
He has a history of seasonal allergies and immediate IgE reactions to tree
nuts and peanuts. He has [an unrelated condition.] None of these conditions
explain his current symptom pattern. It is known that exposure to WIFI can
have cellular effects. The complete extent of these effects on people is still
unknown. But it is clear that children and pregnant women are at the highest
risk. This is due to the brain tissue being more absorbent, their skulls are
thinner and their relative size is small. There are no studies that show that
exposure to these two vulnerable groups is safe. We do not know the long
term effects of microwave radiation on students and teachers. According to
reports from the nurse at The Fay School, there has been an increase over
the last year of students complaining of similar symptoms, i.e. headaches,
dizziness, nausea and chest pressure. A good reference for this is the
website of Environmental Health Trust (www.ehtrust.org).

It is my opinion, based on my medical training and experience, especially
my training in Environmental Medicine that [X] is being adversely
affected by prolonged exposure to WIFI at school. Due to biochemical
individuality some people are more susceptible to these effects than
others. This should be considered seriously since subtle changes are
occurring for all even if it is apparent in only a few.

| agree that the precautionary principle should apply here. Many countries
have adopted this principle when approaching young children and have
adopted stricter regulations to reduce exposure to wireless radiation.
If [X] continues to be exposed on a regular basis to WIFI, it is possible that
his intermittent symptoms will become more constant and interfere with his
school performance.

[See, Exhibit “B,” Letter from Dr. Jeanne Hubbuch, dated August 7, 2014] Dr.

Hubbuch’s letter was sent to Fay in the summer of 2014.

16
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(40) Based on all of all of the above, Mother and Father sought to discuss with
Fay the possible accommodations that Fay could attempt in order to determine if any
accommodation would allow X, otherwise fully qualified and capable of meeting the
academic and behavioral standards set by Fay for its students, to continue his education at
Fay. Specifically, they have sought to meet and confer with Fay, to be shown the specific
classrooms in which X would be taking classes in the spring of 2014, and later, when
this request was not met, to be shown the specific classrooms where he would be taking
classes this coming fall, commencing on September 9, 2015. From this requested
walkthrough and meeting, the parents have hoped to determine, as they believe could be
easily accomplished, if Fay would arrange, at the expense of Mother and Father, either
(1) for Ethernet cords to be used in those classes instead of Wi-Fi, when X is in
attendance,” or (2) to determine if the Wi-Fi emissions could be turned down while X is
in the classroom without losing their effectiveness, or (3) if there is a part of the
classroom where the emissions are less strong. One or more of these arrangements should
be easily accomplished in a manner not unreasonably disruptive to the educational
activities occurring in the classroom and, indeed, in other locations where industrial Wi-

Fi is used on Fay’s campus. This walkthrough with these potential solutions have been

> This Ethernet option has two separate possibilities. The first is to have Ethernet capability

for all of the desks in the classroom. This would allow for the complete shut off of the Wi-Fi in
the affected classroom. Another possibility would be to provide an Ethernet for the desk at which
X is sitting. This by itself would allow for a substantial reduction of the Wi-Fi emissions to which
X is exposed because a substantial part of those emissions come not from the Wi-Fi transmitter
found somewhere in the classroom, which emanates throughout the classroom, but comes from
the communication from the individual laptops back to that transmitter. That is indeed the more
intense radiation. Allowing Ethernet to X's laptop alone would stop the need for those Wi-Fi
emissions, the ones closest to him. If this option were tried along with placing X in the part of

the classroom receiving the least intense emissions from the general Wi-Fi transmitter found in
the classroom, there could well be an even greater avoidance of Wi-Fi emissions.

17
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proposed to Fay and Fay has declined to allow the walkthrough or participate in any
discussions about these or other alternatives.

(41) Instead, Gustavson, and others at Fay or speaking on its behalf and under
the direction of Gustavson, have insisted that Fay’s Wi-Fi system meets the requirements
set by the Federal Communication Commission (“FCC”) radiofrequency radiation
guidelines adopted in 1996, as these had been recommended by the Environmental
Protection Agency (“EPA”). They have refused to reconsider that position despite the
fact that in 2002, the EPA itself clarified, by letter annexed hereto as Exhibit “C,” that
these guidelines were only applicable to thermal emissions and “do not apply to chronic,
nonthermal exposure situations.” (Id., page 1.) Wi-Fi emissions have a non-thermal effect
on the human body, and the EPA Guidelines were addressing thermal exposure. That
publication goes on to explain that the FCC Guidelines “are believed to protect against
injury that may be caused by acute exposures that result in tissue heating or electric shock
and burn.” 1d. They have and the EPA states that they have no application to Wi-Fi
emissions.

(42) Despite the stated inapplicability of these thermal guidelines by the agency
issuing them now 19 years ago, when Wi-Fi was not even a factor in the educational
systems in this country, and the fact that Fay has been repeatedly sent a copy of the EPA
publication, Exhibit C, stating’s its earlier guideline’s inapplicability to Wi-Fi, Fay has
stubbornly clung to its position that these guidelines are a complete justification for its
refusal to take any action to accommodate X's disability or even to have any concern over

the day-in, day-out exposure of all its students to the high-density, industrial Wi-Fi
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emissions coming from its Wi-Fi network, despite the warnings and the reports it has
received and the many more that are readily available to it.

(43) Fay and Gustavson have also insisted that Mother and Father not speak to
various relevant personnel on campus about this problem except one designated
individual, including not speaking to the Fay school nurse. They have threatened to
refuse readmission of X to Fay if the parents discuss this problem with anyone else in the
Fay community. Fay has also insisted that despite the opinion obtained by Dr. Hubbuch
(Exhibit B) to the effect that X has EHS that is being triggered by the Fay Wi-Fi, that X
be seen by “specialists.” Mother and Father, while believing that the EHS diagnosis
already made by Dr. Hubbuch was sufficient, nonetheless arranged for the agreed-upon
specialist in environmental health to examine X in the hopes that this would finally,
without court intervention, cause Fay to meet and confer about possible
accommodations. A report of that examination has been provided to Fay.

(44)  That physician, by whom Fay insisted X be seen, for what Fay said would
be a thorough examination by a specialist, saw X on June 29, 2015. Yet that physician
conducted no tests. He only spoke to X for not more than 10 minutes, after speaking with
Mother and Father. He then pronounced that in his view there was not enough study yet
done to link Wi-Fi emissions to symptoms such as those X is experiencing at Fay
School. This doctor stated in essence that he does not believe in EHS. Yet he made no
alternate diagnosis. In the end, however, he recommended that X's parents and Fay work
closely together to ensure that X has the optimal learning environment at Fay for the

upcoming school year.

19



Case 4:15-cv-40116 Document 1 Filed 08/12/15 Page 20 of 45

(45)  Since the report of this physician was made and sent to Fay, on June 29,
2015, Mother and Father have reiterated their long-held request that Fay meet and confer
with Mother and Father, examine the classrooms in which X will be seated in the
upcoming year, and determine whether there is a way to make them Wi-Fi free at least as
relates to X, or to minimize his exposure to Wi-Fi. Fay has responded that X must also
be seen by other specialists before any such accommodation can be discussed. Yet when
the Mother of X contacted those specialists’ office, she was informed by the nurse
practitioner and manager that they are not familiar with EHS, and had never heard of it.

(46) In summary, plaintiffs have attempted to work with Fay not only as the
ADA requires of Fay, the Fay Handbook provides, but also as Fay’s own recommended
physician himself recommended. One with whom she met did a cursory and quick exam
and then said that he did not believe in the condition. The nurse manager for the other
two physicians chosen by Fay likewise announced lack of knowledge of the EHS
condition. Despite the fact that they did not believe in EHS the one “specialist” with
whom the Mother, Father, and X met did recommend that Fay work with the parents to
“to ensure that X has the optimal learning environment in 7th grade.”

(47)  Mother brought this recommendation to the attention of Fay, but Fay has
refused to make any accommaodation or to discuss any possible accommodations,
instead stating again that X should be seen by the “specialists” that they recommended,
even though they are not familiar with EHS.

(48)  Under the requirements of the ADA, when a disability affects a substantial
life function, such as leaning, or concentration, or a student’s safety at a school, the

student or parents involved may request that the school make reasonable
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accommaodations to allow the student to partake in the full enjoyment of the services,
facilities, privileges and advantages offered by the school, provided that the requested
accommodation does not require the school to make a substantial modification of its
programs or its academic standards. The school must then offer a reasonable
accommodation. In X's case, this means a reasonable accommodation to his EHS if doing
so can be accomplished without disrupting Fay’s program or academic standards. X's
Mother and Father have offered to work with Fay, even at their own expense, to examine
the classroom Wi-Fi system, and to attempt installation of a reasonable alternative to
their industrial capacity Wi-Fi for use when X is in attendance. Fay has refused to
discuss the matter or allow a visit for such purposes to the classrooms. To date, Fay and
Gustavson, who controls Fay’s decision making on this issue, have not been willing to
meet for a substantive discussion on the matter, much less walk-through of the
pessneonksyatiedgeable about reducing Wi-Fi emissions or replacing Wi-Fi with
Ethernet cords for use when X is in attendance, all as more particularly described in
paragraph 40, above, all of which have been suggested by Mother and Father to Fay,
tomutehés difossd implementation of any of these.

(49) Ata hearing or trial on this matter, plaintiffs will show that substituting
Wi-Fi with Ethernet cords for use when X is in attendance in a classroom is a reasonable
accommodation that the parents are willing to fund. The internet system can be altered at
low cost and low disruption so that it can, like many systems, alternate between cordless
Wi-Fi and Ethernet cord methods for obtaining access to the internet during classes
where such access is desired. There are at most 15 students per class and one or possible

two faculty members. Installing the Ethernet cords to accommodate that number of
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persons would require not much money, time or disruption, particularly if done before the
upcoming school year commences on September 9, 2015. Moreover, if, for some reason,
this alternate internet access method is not possible, something that cannot be determined
until the classrooms are examined, Fay, Gustavson, and Mother and Father should be
able to discuss and potentially agree upon other possible methods of accommodating X,
such as one Ethernet cord for him, or a reduction of the Wi-Fi emissions, or both, all as
described more particularly in paragraph 40 hereof.

(50) Mother and Father, on behalf of X, have been ready and willing to meet
with Gustavson or any party to whom he delegates the decision-making for Fay on the
issue of how to accommodate X.

(51) The evidence that will be produced at a hearing or at trial will show that it
is very probable that X has EHS caused by the high-density Wi-Fi emissions from the
Fay Wi-Fi system and devices. In this circumstance, Fay is required by the ADA to
attempt reasonable accommodations. This is particularly so since the parents have taken
X to many doctors and subjected him to many tests, after which one doctor has
diagnosed X with EHS and determined in her written report that it was being triggered by
the Wi-Fi emissions at Fay. No other doctor has made any alternate diagnosis. X's
symptoms come when he has been in the Fay classrooms and abate when he leaves.

(52) X should be accommodated by the relief sought herein. Fay should work
with X's parents to install an alternate system for use when X is in the classroom, or
attempt in good faith by some alternate way to design a classroom situation so that X
will not be subjected to the same emissions that are the very probable cause of his
symptoms. Since Fay and Gustavson have been unwilling to accommodate X, as

required by law,
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and at the least provide this relief to determine whether it will solve the problem, they
should be ordered by this Court to do so.

(53)  Unless such an accommodation is made, X will have to withdraw from
Fay and will, as a result, suffer injury and loss, including (i) loss of the enjoyment of the
last three of his nine years at Fay, (ii) disruption of his educational plan now six years in
the making and three years from completion, (iii) loss of the relationships he has
developed with various of the Fay faculty and with it the benefits of those relationships
in guiding and teaching X as the academic curriculum becomes more challenging in the
later academic years, (iv) loss of his peer relationships, developed over the last six years,
just as he heads into his adolescent years where those relationships are more valuable to
his personal and healthy growth, (v) loss of the opportunity to graduate from Fay and
receive a diploma certifying the same, and (vi) loss of the enjoyment and companionship
of his peers at Fay and the shared sense of accomplishment that earning a diploma with
them will provide. Moreover, instead of all these benefits just enumerated, X will find
himself abruptly placed in an alternate educational program completely new to him and
to which he will have to adjust without any support from his long-time peers, or the
faculty and staff at the Fay school who have counseled him in the past. All of these losses
are irreparable injuries that cannot be fully compensated by any award of money
damages, and thus warrant equitable relief in the form of an injunction compelling Fay to
provide an alternate internet access system. This relief is warranted not only under the

provisions of the ADA, but also under Massachusetts contract law.

23



Case 4:15-cv-40116 Document 1 Filed 08/12/15 Page 24 of 45

COUNT I
(Violation of the Americans with Disabilities Act)

(54) X repeats and realleges each of the above stated allegations set forth in
paragraphs 1 through 53, as if separately pleaded herein in their entirety.

(55) The failure to accommodate X by attempting any alternate internet
access system that avoids the use of high-density Wi-Fi emissions, or to work in good
faith to find some other accommaodation, has been and continues to be a violation of the
ADA because it is a failure to make or attempt a reasonable accommodation to X's
disability. Plaintiffs therefore seek injunctive relief as specified in the Proposed Order
that will accompany the Motion for a Preliminary Injunction to be filed. The relief
sought should be granted preliminarily and permanently. Plaintiffs also seek to recover
the reasonable attorneys’ fees allowable under the ADA.

COUNT 11
(Damages for Breach of Contract)

(56) X repeats and realleges each and every allegation set forth in paragraphs
1 through 53, as if separately pleaded herein in their entirety.

(57) The actions by Fay as described herein have breached the contractual
promises Fay made to X, Mother and Father as stated and undertaken in the Handbook.
Specifically, Fay promised, as more particularly alleged in paragraphs 16 through 18
hereof, that it would accommodate “any disability that can be reasonably accommodated
by the School,” working to allow students with such disabilities “all rights, privileges,
programs, and activities generally accorded or made available to students at Fay School.”

It has not kept that promise, or even attempted to do so.
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(58)  All plaintiffs have been damaged as a result of this breach in amounts that
will be proved at trial.

COUNT 111
(Damages for Negligence)

(59) X repeats and realleges each and every allegation set forth in paragraphs
1 through 53, as if separately pleaded herein in their entirety.

(60) By Fay’s failure to have made any accommodation to X's EHS while X is
in the custody of Fay and under its control, Fay has failed to exercise ordinary care for
X's safety. This amounts to negligence and has proximately damaged X physically and
deprived him of access to his educational experience on many days during the last school
year.

(61) X has been damaged as a result of this negligence in amounts that will
be proved at trial.

WHEREFORE, X, Mother and Father pray for judgment as follows:

(A)  For apreliminary and permanent injunction ordering Fay to
accommodate X's disability by providing for X an alternate, non-Wi-Fi access to
the internet in classes and other locations where he is being taught by use of
internet access, with such wireless system disabled temporarily when X is
present, or to meet and confer in good faith with Mother and Father to find some
alternate manner by which these Wi-Fi emissions can be avoided by X in
classrooms when X is in attendance, such as those specified in paragraph 40,
hereof; (B)  For damages in the amount to be proved at trial;

(C)  For costs of suit and attorneys’ fees; and,

(D)  For such other relief as this Court deems just.
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DEMAND FOR TRIAL BY JURY
Pursuant to Rule 38, Federal Rules of Civil Procedure, Plaintiff X,
Mother, and Father, demand trial by jury on all issues so triable.

Dated: August 12, 2015
Respectfully submitted,
[s/ John J.E. Markham, 11
John J.E. Markham, 11
(BBO No. 638579)
MARKHAM & READ
One Commercial Wharf West
Boston, Massachusetts 02110
Tel: (617) 523-6329
Fax:(617)742-8604
jmarkham@markhamread.com
Attorney for the Plaintiffs
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